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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 455 


ROBERT F. HINTON, | 
Appellant, : 
v. | 
UNITED STATES OF AMERICA, : 


Appellee. : 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


_ PETITION FOR REHEARING 


Comes now Appellant and pursuant to Rule 26(a) of this Court, 
petitions the Court for Rehearing of the above styled case or, in the 
alternative, clarification of the opinion of the Court entered December 
4, 1958. : 


This is a case involving the liberty of an individual. He alleges 
that his fundamental constitutional rights have been infringed upon. 
All such issues should be judicially resolved only after the fullest 
consideration and only by an opinion which fully and accurately advises 
the parties of the facts found and conclusions reached by the Court. 
| 
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Appellant asserts here: (1) that the Court failed to consider a point 
urged upon it by Appellant; and (2) that although the Court substituted 
itself for the trial court it did not in its brief opinion adequately advise 
the parties of the facts and conclusion upon which it based its decision. 
In such circumstances a rehearing, or in the alternative, clarification, 
is not only appropriate but required. : 


THE COUL:T FAILED TO CONSIDER 
A POINT URGED UPON IT BY APPELLANT 

In its reply brief and upon oral argument Appellant urged upon 
the Court the proposition that his arrest was illegal because without 
first notifying him of their authority and purpose the arresting officers 
apprehended Appellant only after breaking into his automobile. In its’ 
brief opinion the Court makes no mention of this issue thus leaving un- 
corrected a plain defect affecting substantial rights. 


The error here is plain and substantial. Appellant was arrested 
in the middle of the night. He was alone in an automobile stopped for a 
red light. The police dressed in plainclothes and driving an unmarked 
automobile drove alongside Appellant's car. One officer "jerked" open 
the righthand door of the car driven by Appellant and entered the auto-. 
mobile. (J.A. 2) The officer, prior to entering the car, neither noti- 
fied Appellant of his purpose in doing so, nor stated his authority. The 
officer was not known to Appellant. Had the officer first announced his 
identity, purpose and authority and demanded admittance, there is 
every reason to believe that he would have been admitted peacefully. 
There is absolutely nothing in the record that even suggests that had 
the officer given to Appellant notice of his authority and his purpose to 
make an arrest that the peril to the officer would have been in any way 
increased. : 
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Upon this record it would be plain error affecting substantial 


rights to ignore the rule of law summarized by Professor Wilgus and 
quoted by this and the Supreme Court _ that: 
“Before doors are broken, there must be a | 
necessity for so doing, and notice of the authority 
and purpose to make the arrest must be given and 
a demand and refusal of admission must be made, | 
unless this is already understood, orthe peril — 
would be increased." | 
Appellant in its reply brief and upon oral argument relied upon 
this principle and upon the Accarino and Miller cases to establish the 
illegality of the arrest of Appellant. The only difference between those 
cases and this one is that here an automobile rather than a dwelling 
house was broken into to effect the arrest. But in this day and age the 
| 
difference is insignificant. The Court can judicially notice that the 
automobile has become the most common means of conveyance. Many 
persons earn their daily living driving self-propelled vehicles and to 
| 
many an automobile serves asa home. The guarantee of the Fourth 
Amendment against unreasonable search and seizure extends to auto- 
| 
mobiles as well as to private dwellings. United States v. Hill, 114 F. 
Sup. 441, U.S.D.C. for D.C. 19; United States v. Di Re, 332 U.S. 581. 


The underlying reasons for the rule with respect to dwellings are 
equally applicable to automobiles. A citizen is entitled to proceed in 
his automobile on the public highways without © interference. Brinegar 
v. United States, 338 U.S. 160. That is, a person is entitled to privacy 
in an automobile as well as in a dwelling. In the Di Re case, supra, 
the Court denied the right of a Federal officer, having no warrant, to 
search the occupant of an automobile despite the fact that the officer 
was found to have reasonable cause to believe that there was contraband 
in the automobile. Thus, it is clear that one peacefully in a house or an 
automobile is entitled not to have the doors of his privacy broken without 


Accarino v. United States, 85 U.S. App. D. C. 394, 403,179 F. 2d 456, 463; 
Miller v. Un United States, 78 S. Ct.1190, 1196, fn. 10. 
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first having been given the opportunity to admit one whose purpose and 
authority have been made known. Compliance with this rule will, as in 


the case of a dwelling, safeguard the police themselves from being mis- 


taken for a thief and shot down or injured by the driver. | 


In the trial court Appellant attacked generally the legality of 
his arrest urging that the "search and seizure of certain property from 
the defendant was in violation of the defendant's rights under the Fourth 
Amendment of the Constitution." (J.A.2-3,13) This point was grounded 
squarely on Appellants claim that his arrest was "illegal and without 
probable cause". (J.A.3) Clearly therefore the legality of the arrest 
of Appellant was an issue squarely before the trial court and this Court 
from the inception of the cause. It may well be that the main reason 
for the illegality was stated by Appellant to be that the arrest was made 
without probable cause. Nevertheless the fact remains that its legality 
has been under attack generally and the argument advanced herein is 
merely another reason to reach the result advocated by Appellant 
throughout the proceedings. The point has therefore been preserved 
and fairly presented to the Court. It obviously should have been passed 
upon by the Court in its opinion of December 4, 1958. Indeed, had 
Appellant not raised it, the Court would be bound to consider it. Rule 
52(b) of the Federal Rules of Criminal Procedure provides that "Plain 
errors or defects affecting substantial rights may be noticed although 
they were not brought to the attention of the court." Pursuant to that 
rule, it is the policy of this Court in cases of serious criminal offenses 
to check the record carefully for error prejudicial to defendant which 
he did not urge. Tatum v. United States, 190 F.2d 618, 88 U.S. App. 
D.C. 386; Durham v. United States, 237 F.2d 760. : 
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THE COURT FAILED TO MAKE FINDINGS OF 
FACTS AND CONCLUSIONS OF LAW 


The case is before this Court on appeal from the trial court's 
denial of Appellant's motion for a new trial or, in the alternative, for 
a judgment of acquittal. The ground of the motion was that ¢apsules 
found upon Appellant's person should have been suppressed and not 
introduced into evidence since the arrest was illegal and without pro- 
bable cause. One issue before the Court therefore was the existence 
or non-existence of "probable cause". That issue is a mixed question 
of law and fact. Maghan v. Jerome, 67 App.D.C.9, 88 F.2d 1001. It 
requires for its determination a finding of: (1) the particular facts and 
circumstances within the officers' knowledge and belief; and (2) a con- 
clusion that such facts and circumstances are sufficient in themselves 
to warrant a man of reasonable caution to believe that an offense has 
been or is being committed. Carroll v. United States, 267 v. S. 132. 
Thus a determination of the ultimate question of whether or not prob- 
able cause exists always requires findings of facts. This is true 
whether the issue be before a magistrate for the issuance of an arrest 
warrant or before the courts when. no warrant was issued. The District 
of Columbia Code provision covering the execution of arrest warrants 
is silent upon the necessity for findings of fact by the issuing magis- 
trate. See Section 4-138, D.C. Code 1951 Ed. However, the true 
intent of the legislation can be found in Section 33-414 of the D.C. 
Code covering the issuance of search warrants under the Uniform Drug 
Act. Section (b) thereof requires that "A search warrant cannot be 
issued but upon probable cause supported by affidavit ..." and Para- 
graph (d) provides that such "affidavit or deposition must set forth the 
facts tending to establish the grounds of the application or probable 
cause for believing that they exist."" This is followed by Paragraph (e) 


requiring that if the judge or U.S. Commissioner issuing the warrant 
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is satisfied of the existence of the grounds of the application or that 
there is probable cause, he must issue a search warrant” . ale stating 
the particular grounds or probable cause for its issue ..." (Emphasis 
supplied). i 

Rule 52(a) of the Federal Rules of Civil Procedure requires 
findings of fact and conclusions of law to be made by the trial court in 
order: (1) to enable the appellate court to determine the grounds upon 
which the trial court reached its decision; (2) to enable the defeated 
party to determine whether the case presents a question worthy of 


consideration by the appellate court; and (3) to spare the appellate court 
the necessity of searching the record in order to supply findings of fact. 


These fundamental reasons require this Court to make findings in 
this case, for this Court substituted itself for the trial court by deter- 
mining the issue of the legality of the arrest de novo. It must there- 
fore make specific findings of facts and conclusions of law in substi- 
tution for those made by the trial court. The Court's opinion acknow- 
ledged that the trial court erred in its conclusions because certain post 
arrest happenings were taken into consideration in arriving at the de- 
cision that probable cause existed. Appellant had argued just this point 
and was obviously correct. Appellant had also advanced the argument, | 
inter alia, that absolutely no weight could be given to the alleged “pat- 
tern" of Appellant's activities on the night of the arrest. The thrust 
of that argument was that no weight could be given to the alleged “pat- 
tern" because the police had neither knowledge nor reasonable belief 
that it in fact existed. However, Appellant cannot determine from the 
Court's brief opinion whether or not that alleged "pattern" was taken 
into consideration in arriving at the Court's ultimate conclusion. In 
fact, Appellant is unable to determine from the opinion whether or not 
any of his contentions on the facts or the law, other than those dealing 
with post arrest happenings, have been considered and passed upon by 
the Court. 
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It is clear that this Court ignored the findings of fact and 
conclusions of law made by the trial court. It stated in no uncertain 
terms that "We reach this conclusion on the basis of our own reading 
of the record, rather than on the District Court's findings." (Slip 
Opinion, page 2). Obviously, therefore, Appellant is entitled to and 
this Court should have stated its independent finding of facts and con- 
clusions of law. 


WHEREFORE, Appeient prays that this case be reheard orin . 
the alternative the opinion of Dec. 4, 1958 clarified. Appellant further 
says, in connection with this prayer and in accord with Rule 26(a) of 
this Court, that this Petition for Rehearing is not filed for delay. 

Respectfully submitted, 


DONALD E. CROSS 
BRYCE REA, JR. 


Munsey Building, 
1329 E Street, N. W. 
Washington 4, D. C. 


Counse} for Appellant. 
CERTIFICATE : 
Counsel for the Appellant certify that this Petition for Rehearing 
is presented in good faith and not for delay. 


Donald E. Cross 
CERTIFICATE OF SERVICE 


Z This is to certify that a copy of the foregoing Petition for Rehearing 
was mailed, postage prepaid, to Oliver Gasch, U.S. District Attorney, 
United States Court House, Washington 1, D.C., Counsel for pelea 
this 19th day of December, 1958. 


Donald E. Cross 
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of the issue of the lack of probable cause for Appellant's arrest and 
(2) a discussion of the affect on this case of the recent decision of the 
Supreme Court in Miller v. United States, No. 126, October Term, 1957 
decided June 23, 1958. | 
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POLICE COULD NOT REASONABLY RELY ON 
PATTERN OF APPELLANT'S ACTIVITIES AS 

A CIRCUMSTANCE UPON WHICH TO BASE THE 
ARREST. 


There is no serious question that Appellant would not have been 
stopped and searched had he not first entered Bannister's store and 
then visited 648 Lamont Street. It is this "pattern" of activity which 
apparently convinced the trial court that the arresting officers acted 
reasonably. However, both the trial court and Appellee attribute to that 
pattern of activity a higher degree of reliability and greater significance 
than is warranted by the facts. 


Despite the language of the trial court, it is clear that the police 
did not know that any particular "pattern" was necessary in order to 
enter the Lamont Street premises. Information as to the alleged pattern 
had come from one unidentified informer. J. A. 29. There was abso- 
lutely no showing that this informer was reliable or that his information 
was trustworthy. Police placed the premises under surveillance in 
February 1957, and continued to observe it until August 1957. Despite 
this surveillance, the police saw no one other than Appellant fall into 
the pattern. No sales of narcotics were made from the premises. No 
one living at 648 Lamont Street was arrested nor were the premises 
searched. 


Appellee attempts to gloss over these inadequacies by a reference 
to the Joint Appendix, pages 27 - 29, 43 to support the contention that 
there was verification of the pattern. A careful reading of that portion 
of the record, however, shows not only that there was no verification, 
but that the pattern was not followed by others when there was the 
clearest opportunity to do so. 


For almost six months the police had the opportunity and means 
of verifying their suspicions concerning the alleged pattern of move- 
ments and activities at Bannister's store and the Lamont Street prem- 
ises. When surveillance failed to verify their information the force of 
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| 
the suspicion was clearly dissipated and the officers could not reasonably 
rely upon them as probable cause for arrest. ! 


/ 
\v 


PROBABLE CAUSE MAY NOT BE JUDGED IN 
LIGHT OF CIRCUMSTANCES NOT WITHIN THE 
KNOWLEDGE OF THE ARRESTING OFFICERS. 

Appellee and the trial court fail to follow the rule that probable 
cause is determined from the facts and circumstances known to the 
arresting officers at "the moment of the arrest", Bell v. United States, 
254 F. 2d 82. At most, Appellant at the time of his arrest was known to 
the police merely as an acquaintance of suspected violators of the 
narcotic laws. Appellant had never been placed under surveillance. In 
fact, on the night of the arrest the officers followed Appellant only as 
an incident to their observation of an automobile believed to have been 
used in the illegal narcotics traffic. Appellant himself was not sus- 
pected of any illegal activity. | 


In the light of these circumstances it is wholly unreasonable to 


attribute to the arresting officers specific knowledge at the time of the 
arrest of information regarding Appellant which was shown at the trial 
to be contained in routine memoranda prepared approximately six 
months prior to the arrest in connection with investigations of others, 
which memoranda accuse Appellant of no criminal activity. | 


In the same vein is the trial court's consideration as bearing upon 
probable cause of testimony at the trial which was not and could not 
have been known to the police at the time of the arrest. For example, 
Appellant's purpose in entering Bannister's store was explored for the 
first time at the trial. The fact that there was a conflict of testimony 
as to that purpose is not a factor to be considered in measuring the 
reasonableness of the officers' arrest. Pearl Woodward's testimony 
that she and Appellant had used narcotics together cannot be taken into 
account in arriving at the officers’ belief at the time of the arrest 
because it was unknown until the trial. There was also no showing that 


| 
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Officer Fialkewicz's vague suspicions of Appellant were ever communi- 


cated to the arresting officers. 


It follows that none of these matters could be considered as part 
of the facts, circumstances and atmosphere in which a court must judge 
the reasonableness of the action of the arresting officer. Yet the District 
Court did rely on such after-discovered matters as these to support its 
holding that the arrest was lawful. This it cannot do for the validity of 
the arrest must be determined from the facts and circumstances within 
the officers' knowledge and bona fide belief at the moment of the arrest. 
The arrest is good or bad at the moment it takes place and does not 
change its character depending upon what might be turned up by the 
subsequent search or by the nature of testimony adduced at the trial. 
United States v. Di Re, 332 U. S. 581, 68 S. Ct. 222. Further, since 
this Court has no way of determining whether the holding here would 
have been the same absent the improper reliance on these matters, it 
must presume that it would not have been the same. 


THE APPLICATION OF THE DOCTRINE OF THE 
RECENT DECISION IN MILLER v. UNITED STATES 
REQUIRES REVERSAL. 

Subsequent to the filing of Appellant's main brief the Supreme 
Court on June 23, 1958, decided No. 126, Miller v. United States on Writ 
of Certiorari to this Court. There the Court announced the rule for 
application in this jurisdiction that an accused can "not be lawfully 
arrested in his home by officers breaking in without first giving him 
notice of their authority and purpose."" Slip Opinion, page 13. 





In the case at bar, Appellant was arrested in an automobile while 
stopped for a red light at 7th and S Streets, N. W. J. A.15. There had 
been no violation of a traffic regulation. J. A. 35. In the words of the 


arresting officers he "left the vehicle [he] was in and entered the right- 7 
hand door of the vehicle the defendant [appellant] was in." J. A. 15. ite 
The officer did not, before opening the automobile door, notify Appellant = 


of his purpose or authority in entering the vehicle. J. A. 16. 
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The door to Appellant's automobile was neither open nor ajar. 

The entrance of the officer into the car without Appellant's consent was 
clearly a "breaking" within the meaning of the Miller Case, supra. See 
Palmer v. King, 41 App. D. C. 419. Appellant had committed no crime 
in the presence of the officer nor did he do anything to lead the officer 
reasonably to the belief that he would attempt to escape or resist 
arrest. Therefore, here as in Miller the arresting officer was required 
before forcing his way into Appellant's automobile to first notify Appel- 


lant of his authority and purpose and seek a peaceful entry. | 
| 
This duty is not prescribed in Miller as a mere procedural 


formality. As Justice Brennan, speaking for the majority said: 


"Whatever the circumstances under which | 
breaking a door to arrest for felony might be law- 
ful, however, the breaking was unlawful where the: 
officer failed first to state his authority and pur-_ 
pose for demanding admission. The requirement | 
was pronounced in 1603 in Semayne's Case, 5 Coke 
91, 11 E. R. C. 629, 77 Repr. 194: "Inall cases | 
where the King is a party, the sheriff (if the doors 
be not open) may break the party's house, either | 
to arrest him, or do other execution of the K[ ing]"s 
process, if otherwise he cannot enter. But before 
he breaks it, he ought to signify the cause of his | 


coming, and to make request to open doors... 
(Emphasis supplied.) | 


"The requirement stated in Semayne's Case | 
still obtains. It is reflected in 18 U.S.C. #3109, in 
the statutes of a large number of States, (footnote 8 
omitted) and in the American Law Institute's pro- 
posed Code of Criminal Procedure, 8 28. (footnote 
9 omitted). It applies, as the Government here — 
concedes, whether the arrest is to be made by | 
virtue of a warrant, or when officers are author-| 
ized to make an arrest for a felony without a 
warrant." 


What so clearly is spelled out by the Court as a fundamental duty 
of the police is correspondingly a fundamental right of an accused. This 
right is protected by the Fourth Amendment because what is an "unlawful" 
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arrest in the Miller Case is an "unreasonable seizure" under the Con- 


stitution. In fact this is precisely the grounds of the decision in Miller. 


It is no answer to attempt to distinguish the Miller Case and this 
one on the grounds that there the Court was dealing with an invasion of 
a home whereas here the officer forced his way into an automobile. The 
Fourth Amendment protects the right of Appellant to be secure from un- 
reasonable search and seizure in his automobile as well as in his house. 
United States v. Di Re, 332 U.S. 581, 68 S. Ct. 222; Lee v. United States, 
98 U.S. App. D. C. 97, 232 F. 2d 354; Clay v. United States, (C.C.A. 5th), 
239 F. 2d 196. 


CONCLUSION 


For the reasons advanced here and in Appellant's main brief the 
judgment of the District Court must be reversed. 


Respectfully submitted, 


DONALD E. CROSS 
BRYCE REA, JR. 


1329 E Street, N. W. 
Washington 4, D.C. 


Attorneys for Appellant. 
Of Counsel: 


Watkins & Rea 
Munsey Building 
Washington 4, D. C. 
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No. 14,455 
QUESTIONS PRESENTED 


1, Is an arrest for probable cause made invalid because 
the arresting officer planned to make a reasonable and 
incidental search of the person to be arrested? 

2. Was there probable cause to arrest appellant? 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,455 
Rosert H. Hinton, aPPELLANT 


v. 


Untrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was convicted after trial before the District 
Court sitting without a jury for possession and sale of 
drugs which were not in the original stamped package 
(Count One; 26 U.S.C. 4704(a)) and which were imported 
illegally (Count Two; 21 U.S.C. 174) (J.A. 4). Sentence 
of three to nine years imprisonment on Count One and 
nine years on Count Two, to run concurrently, were im- 
posed on March 26, 1958 (Youngdahl, J.) (J.A. 5). A pre- 
trial motion to suppress six capsules of narcotics had been 
denied (J.A. 4), apparently because appellant failed to 
allege possession or ownership of the drugs (J.A. 12-13).? 

1A transcript of the hearing on the pre-trial motion to suppress 
is not contained in the record. Appellant’s claim of error rests 
solely on the refusal of the District Court, at trial, to suppress the 


(1) 
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At trial appellant admitted possessing the contraband nar- 
cotics, and again objected to their introduction into evi- 
dence (J.A. 49; 13). The District Court, after hearing the 
testimony regarding the arrest, ruled that it and the search 
incidental thereto were valid and permitted the narcotics 
to be received into evidence. Following his conviction, ap- 
pellant filed a motion for a new trial or for judgment of 
acquittal, again reiterating his claim that the narcotics 
were unlawfully obtained and should have been excluded 
(J.A. 6). In a six page memorandum opinion the District 
Court carefully reviewed the circumstances tending to 
show probable cause for arrest, and denied the motion 
(J.A. 11). Notice of appeal from the judgment of convic- 
tion was filed March 27, 1958 (J.A. 5-6). 

There is no dispute, neither here nor at trial, but that 
appellant is guilty of these offenses. He confessed guilt at 
trial, admitting that he had in his possession six capsules 
of heroin which, he alleged, were purchased from “some 
fellow” known to him only as “Jim” (J.A. 49). The single 
issue presented on appeal is whether the receipt into 
evidence of these six capsules, taken from appellant upon 
his arrest, constitutes error. Stated otherwise, was there 
probable cause to arrest appellant? The pertinent testi- 
mony, given at trial to determine the validity of the 
arrest, is here summarized. 

Appellant, who previously had been convicted for 
narcotics violations in South Carolina, was arrested in the 
_ District of Columbia on August 8, 1957 (J.A. 16, 22, 26). 
However, reports and information read into the record or 
introduced into evidence indicate that his involvement in 
local narcotics trafficking dates back some eight months, to 
December, 1956. On the nineteenth of that month a special 
employee, one Charles Harden, reported that he had pur- 
chased narcotics from Joseph Davis (alias “Black 
Sammy”) through Forest McAbee, in the Seventh and T 
Street area in Washington, and had given some to ap- 
pellant (J.A. 20-21). The seller, Joseph Davis, was re- 
garded as a major narcotics violator, and resided at 648 
Lamont Street, N. W. (J.A. 17). A summary of special 
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employee Harden’s report, prepared by Federal Narcotics 
Agent Wilson in the presence of Agent Thompson, was 
read into the record (J.A. 20-21). (Wilson and Thompson 
were the officers who executed the arrest in issue.) 

On the following day (December 20) Agents Thompson 
and Wilson observed appellant and Joseph Davis leave 
2529 11th Street, N. W., get into Forest McAbee’s Pontiac, 
(the same car appellant was driving when he was ar- 
rested) and drive away. They were seen returning to the 
same address at 4:20 a.m. Special employee Harden later 
stated that when Davis returned he had narcotics on his 
person, and sold some to him. (J.A. 22, 24.) 

Federal Agent Fialkewicz testified that on December 22 
he listened in on a telephone call made from Fialkewicz’s 
Baltimore office by Harden to Davis, in which a sale of 
narcotics was arranged for and in which Davis mentioned 
that he had spent the day with appellant, McAbee, and two 
others (J.A. 37-39). 

Special employee Harden, on December 27, reported to 
Agent Thompson that appellant had assisted him in locat- 
ing Davis by telling him to go to the home of one Odessa 
Madre, a convicted narcotics violator believed to be in- 
volved in the narcotics traffic. Appellant had indicated to 
Harden that he ‘could buy narcotics from Davis at Odessa 
Madre’s place. (J.A. 24-25.) A few days later (January 
9d, 1957) Harden informed Agent Thompson that he had 
purchased narcotics from one Gerald McCutcheon in an 
auto on Lamont Street just off Georgia Avenue. Appel- 
lant was present in the car at the time. (J.A. 25-26.) 
Shortly thereafter Harden’s usefulness as a special agent 
ended when his name was mentioned as an informant at a 
Baltimore trial and subsequently appeared in a Baltimore 
newspaper. Harden told Agent Thompson that he was 
accused by Joseph Davis and others of working for the 
police. (J.A. 27.) 

In the month of February, 1957, an investigation and 
surveillance of the premises at 648 Lamont Street, N. W. 
(the home of Joseph Davis, a suspected major narcotics 
violator) began. Information had been obtained from 
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several informants that Joseph Davis sold narcotics from 
that address, and that a potential customer could not gain 
admission to the guarded premises until he had first gone 
into Bannister’s Delicatessen and there made a telephone 
call. Observation of these premises continued for about 
six months, and someone sitting immediately behind the 
glass doors was seen at all times in the after-dark hours. 
Suspected purchasers of narcotics _would_be seen frst 
entering Bannister’s for a minute or two, and then pro- 
ceeding directly to 648 Lamont Street, where they would 
be admitted by the guard after knocking. They would stay 
a short while and then leave. (J.A. 27-29, 43.) Informa- 
tion had also been received that Davis had been supplying 
the narcotics used and sold at Odessa Madre’s house 
(J.A. 29.) 

Agent Wilson testified that in December, 1956, (two 
months prior to the investigation of 648 Lamont Street) 
he had received information from Pearl Woodward that 
she was living with appellant at his home at 225 Morgan 
Street, and that the two were engaging in narcotics traffic 
at that address (J.A. 40). Pearl Woodward, who had 
been convicted for violation of the Uniform Narcotics Act, 
testified on behalf of appellant, and denied that she had 
lived with him at the above address, but admitted on cross- 
examination that she had spent several nights with him at 
a hotel and that the two of them used narcotics (J.A. 
46-47). Information was also available that appellant was 
a member of a club called “The Wasters”, and that meet- 
ings at which narcotics were used were held at the various 
members’ homes. Vincent Washington, Joseph Davis, and 
Cornelius Parker were among this group (J.A. 41-42.) 
Appellant admitted being a member of the: Wasters, but 
denied that its members got together to use narcotics. He 
also stated that the Wasters disbanded in July or August 
of 1957 (J.A. 50-51). 

Appellant’s arrest was accomplished by Agents Thomp- 
son and Wilson, the two principal Government witnesses 
who presented the above described material to the District 
Court as information they had received and upon which 
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they acted when Appellant was arrested on the morning 
of August 8, 1957 (J.A. 36, 44). The following testimony 
of Agent Thompson details appellant’s apprehension and 
the events immediately preceding. On August 5, 1957, 
Agents Wilson and Thompson observed and followed a 
1956 Pontiac automobile from Seventh and T Streets, 
N. W. to 9th and Barry Streets, there losing it. McAbee 
was the driver and had with him an unidentified passenger 
(J.A. 30). The next day, at around midnight, McAbee 
and an unidentified female were seen at Seventh and T 
Streets, and were followed to an after hours club, which 
they did not leave until four a.m. On the following day 
(August 7) McAbee again was seen driving in the Pontiac 
at around 10:30 p.m. in the Seventh and T Streets area. 
He drove to 225 Morgan Street, and appellant, who was 
standing in front of those premises, entered the car (J.A. 
31-32). The two were followed back to Seventh and T 
Streets where the car was parked. Both occupants left. 
Appellant returned to the car at about 11:50 p.m. and 
drove directly up to the intersection of Georgia and 
Lamont Streets, N. W. and parked. .He entered Ban- 
nister’s Delicatessen, which is on the east side of Georgia 
Avenue, just north of Lamont Street, and stayed for about 
two minutes. He then walked directly to 648 Lamont 
Street (the premises at which Joseph Davis resided), 
entered, and came out within about five minutes. (J.A. 
32.) He got back into the Pontiac, made a ‘U’ turn, and 
drove south on Georgia Avenue. Wilson and Thompson 
followed in their car, pulling alongside when appellant 
stopped for a red light at Seventh and S Streets, N. W. 
(J.A. 15.) Agent Thompson entered appellant’s car, 
placed him under arrest, and directed him to park his car 
at the first available parking space. After doing so appel- 
lant was searched, and six gelatin capsules containing 
white powder were found in his right coat pocket (J.A. 
16.) Agent Wilson asked appellant where he had gotten 
the narcotics from and appellant said he shook a tree and 
they fell out of it (J-A. 45). Wilson’s testimony with 
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respect to the events leading up to the arrest was sub- 
stantially the same as Thompson’s (J.A. 40-45). 

Appellant gave the following testimony. (J.A. 48-52). 
He admitted knowing Harden, the special employee, for 
two years through social contact. He denied that Harden 
had given him narcotics, or that the two had talked about 
narcotics, but conceded that he did use narcotics at the 
time of the arrest. He testified that he entered Bannister’s 
and then 648 Lamont Street, but claimed that he went to 
Bannister’s to buy cigarettes, and to 648 Lamont Street 
for the purpose of borrowing some money from J oseph 
Davis. He stated that although he had told Agent Thomp- 
son that he had gotten the narcotics from a tree, in fact 
he had obtained them on the corner of Seventh and T 
Streets from a man he knows only as “Jim”. He denied 
that when he was sent to the cell-block following his arrest 
he had asked Agent Thompson for his pack of cigarettes. 
Agent Thompson was recalled to the stand, and testified 
that before he turned appellant over to the authorities, 
appellant had asked him if he could buy his package of 
cigarettes. Thompson stated that he then gave his ciga- 
rettes to appellant, who apparently had none at the time 
(J.A. 52.)! 


STATUTES INVOLVED 
Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence.—Whoever fradulently or 
knowingly imports or brings any narcotic drug into 
the United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transpor- 
tation, concealment, or sale of any such narcotic drug 
after being imported or brought in, knowing the same 
to have been imported or brought into the United 


States contrary to law, or conspires to commit any of 
such acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense (as 
determined under section 7237 (c) of the Internal 
Revenue Code of 1954), the offender shall be im- 
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prisoned not less than ten or more than forty years 
and, in addition, may be fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 


Title 26 U.S.C. § 4704(a)—Genera] requirement pro- 
vides: 


SUMMARY OF ARGUMENT 
It is perfectly proper to conduct a search incidental to a 


valid arrest. Carroll v. United States, 267 U.S. 132, 158 
(1925). The mere fact that an officer knows this, and plans 
to do so, does not make illegal an otherwise valid arrest. 
The only remaining issue is whether there was probable 
cause for the arrest. 


cotics_would have to follows specified nrocednre in onder 
te em entrance in Davis’ home, was felonious, As stated 
by the District Court: ) 
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“The possibility that it was sheer coincidence that 
defendant fell into the pattern known by the police to 
be necessary in order to enter Davis’ house, in view 
of the other evidence in the case, is almost impossi- 


ble.” 
ARGUMENT 


I 
The Search Was Incidental to a Valid Arrest 


A. Where There Is Probable Cause To Believe That A 
Felony Has Been Committed, The Fact That An 
Arresting Officer Intends To Search The Person 
Arrested Does Not Make The Arrest Illegal. 


Appellant’s first contention is that the arrest is illegal 
because “the purpose of the arrest was to investigate and 
search appellant”. Seized upon is Agent Thompson’s 
affirmative answer to defense counsel’s question whether 
the arrest was performed in order to conduct a search 
(J.A. 35). Overlooked is Agent Thompson’s testimony 
(1) that his purpose “was both to seize the automobile 
and to arrest the defendant”, and (2) that the arrest was 
based upon information previously received plus actual 
observations on the night of the arrest (J.A. 36-37). The 
short answer to appellant’s argument is that it is perfectly 
proper to conduct a search incidental to a valid arrest, 
and the mere fact that an arresting officer knows this, and 
plans to do so, does not make illegal an otherwise valid 
arrest. If it did, almost no arrest would be valid, since 
police officers presumably are aware of their right (or 
duty) to perform a reasonable search as an incident to an 
arrest, and in most cases intend to do so. Appellant’s 
quotation from the DiRe case (Br., p. 6) that “...a 


2The Supreme Court has held that “When a man is legally. 


arrested for an offense, whatever is found upon his person or in 
his control which it is unlawful for him to have and which may be 
used to prove the offense may be seized and held as evidence in the 
prosecution.” Carroll v. United States, 267 U.S. 182, 158 (1925). 


& 
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search is not to be made legal by what it turns up” is of 
course a correct statement of the law, and makes evident 
that the only genuine issue raised on this appeal is 
whether there was probable cause to arrest* As stated by 
the District Court in answer to this same argument: 


Agent Thompson’s statement that defendant was 
arrested in order to search him must be taken in con- 
text. It was undoubtedly true that if the search had 
uncovered nothing then the defendant would have 
been released. In this sense the arrest was in order to 
search. But the Court feels that what the officer 
meant was that the arrest was for a narcotics viola- 
tion and preliminary to a search to determine with 
certainty the truth or falisty of the violation. 

Probable cause is not a matter of verbal legerde- 
main or the careful coaching of police officers before- 
hand. The facts of probable cause are either present 
or not and verbal response does not change this at all. 
(J.A. 10-11.) [Emphasis added.] 


The colloquy between Agent Thompson and defense 
counsel, quoted at page 5 of appellant’s brief, in fact bears 
out the District Court’s conclusion. Agent Thompson’s 
testimony indicated that the arrest was for the purpose of 
determining “with certainty the truth or falisty of the 
violation”. Such purpose does not invalidate an otherwise 
valid arrest. There is no requirement that police investi- 
gation end with arrest. 


3 Appellant’s contention (Br., p. 6) that there is fatal error in 
that no where in the record is there a statement of what crime 
appellant was arrested for is without merit. The arresting 
officers were both agents of the Federal Bureau of Narcotics (J.A. 
14, 39). It could not be plainer that the arrest was for narcotics 
violations. Since the record so indicates, a specific statement to 
that effect is obviously unnecessary. Nor is there any merit to 
appellant’s contention that the memoranda regarding the prior 
investigations tending to show probable cause were not received 
into evidence. See J.A. 18, 20 and 42, indicating their receipt into 
evidence. Moreover, the contents of these memoranda were either 
read into the record (J.A. 20-21, 28), or testified to by the arrest- 
ing officers. In any event, neither of these points are preserved 
since they were not brought to the attention of the trial court. 
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Appellant relies principally on McKnight v. United 
States, 87 U.S-App.D.C. 151, 183 F.2d 977 (1950) (Br., p. 6). 
There, “The police planned to and did reject a convenient 
opportunity to make a lawful arrest in a public street and, 
without a search warrant or enough information to get 
one, broke into a house in order to seize evidence they 
hoped to find there.” (87 U.S.App.D.C. at 152, 183 F.2d 
at 978.) In the instant case appellant was arrested on a 
public street, shortly after his visit to 648 Lamont Street. 
It obviously was impractical to obtain an arrest warrant, 
and appellant does not suggest that the police were under 
a duty to do so. We do not have here the “needless and 
violent invasion of a private house” condemned in Mc- 
Knight. And in Johnson v. United States, 333 U.S. 10 
(1948) (Appellant’s Br., p. 6) the Government conceded 
that probable cause to arrest resulted from, and did not 
precede the arrest. 


B. There Was Probable Cause To Believe That A 
Felony Had Been Committed By Appellant. 


Rejecting for the third time the contention that there 
was no probable cause for the arrest, the District Court 
concluded that: “The possibility that it was sheer coinci- 
dence that defendant fell into the pattern known by the 
police to be necessary in order to enter Davis’ house, in 
view of the other evidence in the case, is almost im- 
possible.” 

It is well settled that the quantum of evidence necessary 
to constitute “probable cause” for arrest is less than that 
required to convict at trial. See e.g. Carroll v. United 
States, 267 U.S. 132 (1925). “There is no question as to 
the governing principles of law. * * * Were the facts and 
circumstances within the arresting officers’ knowledge and 
of which they had reasonably trustworthy information 
sufficient in themselves to warrant a man of reasonable 
caution in the belief that an offense has been or is being 
committed.” Mills v. United States, 90 U.S. App. D.C. 365, 
366, 196 F.2d 600, 601, cert. denied, 344 U.S. 826 (1952). 
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And, as recently stated by this Court, “The question is 
what constituted probable cause in the eyes of a reason- 
able, cautious and prudent peace officer under the circum- 
stances of the moment.” Bell v. United States, C.A.D.C. 
No. 13648 (Jan. 23, 1958). In the eyes of federal agents 
experienced in dealing with narcotics violators, appellant’s 
midnight visit to the residence of a major narcotics 
violator, in an automobile previously used_in_ narcotics 
traffic * was felonious and not innocent. Appellant, previ- 
ously convicted for narcotics violations and closely and 
actively associated with notorious narcotics offenders in 
their nefarious activities, was a member of a club whose 
purpose, as found by the District Court, was the illicit use 
of narcotics. In concluding that the evidence tended to 
show “probable cause” Judge Youngdahl stated (J.A. 7,9) : 


“The police had obtained the information that 
Joseph Davis, alias Black Sammy, a rather large 
dealer in narcotics, was residing at 648 Lamont 
Street, N.W. A guard sat just inside the door of 648 


Lamont Street, twenty-four hours a day. After care- 
ful surveillance, the police learned that the method of 
gaining entrance to 648 Lamont Street was first to 
go into Bannisters, a delicatessen near the house, and 
place a phone call. Then the person would go into the 
pone, complete his business in a short while, and 
eave. 


“Defendant testified at the trial that the reason why 
he entered Bannisters’ Delicatessen was to purchase 
cigarettes. However, no cigarettes were found on him 
ten minutes later when he was arrested and searched. 
The possibility that it was sheer coincidence that de- 
fendant fell mto the pattern known by the police to 
be necessary im order to enter Davis’ house, in view 
ofthe other evidence in the case, is almost impossible. 
[Empsasis added.] 


The District Court’s carefully considered conclusions 
based on a comprehensive review of all the evidence leave 


*The automobile was subsequently forfeited (J.A. $2). See 49 
U.S.C. 781, et seg., providing for the seizure and forfeiture of 
vehicles transporting contraband articles. 
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little room for serious argument that the arresting officers 
acted on “mere suspicion”. Appellant’s attempt to isolate 
each bit of evidence bearing on “probable cause” must 
fail. The total picture controls. As in Bell v. United 
States, supra, “Perhaps no one of these circumstances, 
taken separately, would spell probable cause . . . [How- 
ever,] [t]he officer was faced with a combination of cir- 
cumstances. We must treat the situation as he faced it”. 
In doing so here, we find, at the minimum, “probable 
cause” for an arrest. Compare e.g., Brinegar v. United 
States, 338 U.S. 160, 173-176 (1949); Carroll v. United 
States, 267 U.S. 132 (1925); Mills v. United States, 90 
U.S. App. D.C. 365, 366, 196 F.2d 600, 601, cert. denied, 
344 U.S. 826 (1952); Wrightson v. United States, 98 U.S. 
App. D.C. 377, 236 F.2d 672 (1956) ; and Gilliam v. United 
States, 189 F.2d 321, 323 (6th Cir., 1951). As stated in the 
last cited case, “The question is whether the combination 
of what the officers saw with the reliable information they 
had received is probable cause to justify the search.” The 
record on appeal does not illustrate the kind of police 
action disapproved of by this Court in the McKnight and 
first Wrightson cases, but discloses an example of patient 
and careful police work culminating in a conviction we 
believe to be flawless. 


5 Appellant’s reliance on Wrightson v. United States, 95 U.S. 
App. D.C. 390, 222 F.2d 556 (1955) is misplaced. In that case, 
unlike this one, the Government failed to show what cause there 
was for the arrest, and the record indicated none. 


© Appellant’s statement (Br. p. 10) that there is absolutely no 
showing that he was aware of Odessa Madre’s reputation is 
refuted by the record. (J.A. 25). And appellant’s statement (Br., 


testified that Pearl Woodward told him, 

she lived with appellant and that the two 
engaged in narcotics traffic. Wilson also testified that Woodward 
was arrested and charged for narcotics violations, and was sent 
Lexington. (J.A. 40-41.) 
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CONCLUSION 
Wherefore, it is respectfully requested that the judg- 


ment of the lower court be affirmed. 


Ouiver GascH, 
United States Attorney. 


Car, W. BELCHER, 
Freperick G. SmrrHson, 
Louis M. KAPLAN, 
Assistant United States Attorneys. 
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